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§436.7

(e) Franchisors may prepare multi-
state disclosure documents by includ-
ing non-preempted, state-specific infor-
mation in the text of the disclosure
document or in Exhibits attached to
the disclosure document.

(f) Subfranchisors shall disclose the
required information about the
franchisor, and, to the extent applica-
ble, the same information concerning
the subfranchisor.

(g) Before furnishing a disclosure
document, the franchisor shall advise
the prospective franchisee of the for-
mats in which the disclosure document
is made available, any prerequisites for
obtaining the disclosure document in a
particular format, and any conditions
necessary for reviewing the disclosure
document in a particular format.

(h) Franchisors shall retain, and
make available to the Commission
upon request, a sample copy of each
materially different version of their
disclosure documents for three years
after the close of the fiscal year when
it was last used.

(i) For each completed franchise sale,
franchisors shall retain a copy of the
signed receipt for at least three years.

§436.7 Instructions for updating dis-
closures.

(a) All information in the disclosure
document shall be current as of the
close of the franchisor’s most recent
fiscal year. After the close of the fiscal
year, the franchisor shall, within 120
days, prepare a revised disclosure docu-
ment, after which a franchise seller
may distribute only the revised docu-
ment and no other disclosure docu-
ment.

(b) The franchisor shall, within a rea-
sonable time after the close of each
quarter of the fiscal year, prepare revi-
sions to be attached to the disclosure
document to reflect any material
change to the disclosures included, or
required to be included, in the disclo-
sure document. Each prospective
franchisee shall receive the disclosure
document and the quarterly revisions
for the most recent period available at
the time of disclosure.

(c) If applicable, the annual update
shall include the franchisor’s first
quarterly update, either by incor-
porating the quarterly update informa-
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tion into the disclosure document
itself, or through an addendum.

(d) When furnishing a disclosure doc-
ument, the franchise seller shall notify
the prospective franchisee of any mate-
rial changes that the seller knows or
should have known occurred in the in-
formation contained in any financial
performance representation made in
Item 19 (section 436.5(s)).

(e) Information that must be audited
pursuant to §436.5(u) of this part need
not be audited for quarterly revisions;
provided, however, that the franchisor
states in immediate conjunction with
the information that such information
was not audited.

Subpart E—Exemptions

§436.8 Exemptions.

(a) The provisions of part 436 shall
not apply if the franchisor can estab-
lish any of the following:

(1) The total of the required pay-
ments, or commitments to make a re-
quired payment, to the franchisor or an
affiliate that are made any time from
before to within six months after com-
mencing operation of the franchisee’s
business is less than $500.

(2) The franchise relationship is a
fractional franchise.

(3) The franchise relationship is a
leased department.

(4) The franchise relationship is cov-
ered by the Petroleum Marketing Prac-
tices Act, 15 U.S.C. 2801.

(5)(1) The franchisee’s initial invest-
ment, excluding any financing received
from the franchisor or an affiliate and
excluding the cost of unimproved land,
totals at least $1 million and the pro-
spective franchisee signs an acknowl-
edgment verifying the grounds for the
exemption. The acknowledgment shall
state: “The franchise sale is for more
than $1 million—excluding the cost of
unimproved land and any financing re-
ceived from the franchisor or an affil-
iate— and thus is exempted from the
Federal Trade Commission’s Franchise
Rule disclosure requirements, pursuant
to 16 CFR 436.8(a)(5)(1)”;11 or

11The large franchise exemption applies

only if at least one individual prospective
franchisee in an investor-group qualifies for
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(ii) The franchisee (or its parent or
any affiliates) is an entity that has
been in business for at least five years
and has a net worth of at least $5 mil-
lion.

(6) One or more purchasers of at least
a 50% ownership interest in the fran-
chise: within 60 days of the sale, has
been, for at least two years, an officer,
director, general partner, individual
with management responsibility for
the offer and sale of the franchisor’s
franchises or the administrator of the
franchised network; or within 60 days
of the sale, has been, for at least two
years, an owner of at least a 256% inter-
est in the franchisor.

(7) There is no written document that
describes any material term or aspect
of the relationship or arrangement.

(b) For purposes of the exemptions
set forth in this section, the Commis-
sion shall adjust the size of the mone-
tary thresholds every fourth year based
upon the Consumer Price Index. For
purposes of this section, “Consumer
Price Index” means the Consumer Price
Index for all urban consumers pub-
lished by the Department of Labor.

Subpart F—Prohibitions

§436.9 Additional prohibitions.

It is an unfair or deceptive act or
practice in violation of Section 5 of the
Federal Trade Commission Act for any
franchise seller covered by part 436 to:

(a) Make any claim or representa-
tion, orally, visually, or in writing,
that contradicts the information re-
quired to be disclosed by this part.

(b) Misrepresent that any person:

(1) Purchased a franchise from the
franchisor or operated a franchise of
the type offered by the franchisor.

(2) Can provide an independent and
reliable report about the franchise or
the experiences of any current or
former franchisees.

(c) Disseminate any financial per-
formance representations to prospec-
tive franchisees unless the franchisor
has a reasonable basis and written sub-
stantiation for the representation at
the time the representation is made,
and the representation is included in

the exemption by investing at the threshold
level stated in this section.

§436.9

Item 19 (§436.5(s)) of the franchisor’s
disclosure document. In conjunction
with any such financial performance
representation, the franchise seller
shall also:

(1) Disclose the information required
by §§436.5(s)(3)(ii)(B) and (E) of this
part if the representation relates to the
past performance of the franchisor’s
outlets.

(2) Include a clear and conspicuous
admonition that a new franchisee’s in-
dividual financial results may differ
from the result stated in the financial
performance representation.

(d) Fail to make available to prospec-
tive franchisees, and to the Commis-
sion upon reasonable request, written
substantiation for any financial per-
formance representations made in Item
19 (§436.5(8)).

(e) Fail to furnish a copy of the
franchisor’s disclosure document to a
prospective franchisee earlier in the
sales process than required under §436.2
of this part, upon reasonable request.

(f) Fail to furnish a copy of the
franchisor’s most recent disclosure
document and any quarterly updates to
a prospective franchisee, upon reason-
able request, before the prospective
franchisee signs a franchise agreement.

(g) Present for signing a franchise
agreement in which the terms and con-
ditions differ materially from those
presented as an attachment to the dis-
closure document, unless the franchise
seller informed the prospective
franchisee of the differences at least
seven days before execution of the fran-
chise agreement.

(h) Disclaim or require a prospective
franchisee to waive reliance on any
representation made in the disclosure
document or in its exhibits or amend-
ments. Provided, however, that this
provision is not intended to prevent a
prospective franchisee from volun-
tarily waiving specific contract terms
and conditions set forth in his or her
disclosure document during the course
of franchise sale negotiations.

(i) Fail to return any funds or depos-
its in accordance with any conditions
disclosed in the franchisor’s disclosure
document, franchise agreement, or any
related document.
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